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DESIGNATION OF PARTIES 
Pursuant to Rule 24(d), Utah Rules Of Appellate Procedure, appellant Barber 
Brothers, Inc., will be referred to herein as "Barber Brothers", appellee Bronson Foianini 
will be referred to herein as "Bronson" and appellee Kelly Foianini will be referred to 
herein as "Kelly". 
ARGUMENT 
Point I 
The issue of fraudulent omission (concealment) was raised at the trial level. 
In their opposition brief, Appellees state that Barber Brother's "fraudulent 
omission" claim is a "novel issue raised by the Appellant for the first time on Appeal and 
was not raised by the Plaintiff during oral argument." (Brief of Appellees at p. 15, 
footnote 1.) Appellees' assertion is not correct. The issue of whether Kelly informed 
Barber Brothers of his knowledge about the Dodge truck was raised during Kelly's trial 
examination1 and during closing argument. In fact, during closing argument, Barber 
Brother's counsel made the following statements to the trial court: 
It's our position that the Foianinis knowingly and intentionally 
concealed material facts that were relevant to this transaction. R. 483, page 
15, line 18. 
The fiduciary duty in this case arose not only out of their 
concealment of known material facts, but it also arose out of their omission 
of those facts. R. 483, page 66, line 24. 
1
 See, trial testimony of Kelly Foianini set forth in at pages 18-21 of Barber Brother's 
Brief Of Appellant, and R. 482, pgs 116-120. 
1 
During closing argument, Barber Brothers counsel clearly sel forth in detail and argued 
Utah law related to fraudulent omissions. R. 433, pages 15-17. Based upon the foregoing 
citations to the record, appellees' assertion that the fraudulent omission issue is being 
raised for the first time on appeal is simply not accurate. 
Point II 
The trial court erred when it failed to determine that Kelly's conduct in the case 
amounted to a fraudulent omission (concealment). 
In Yazd v. Woodside Homes Corporation, 109 P.3d 283, 289 (Utah 2006), the 
Utah Supreme Court stated: 
The three elements of fraudulent concealment are best described in this 
order: (1) there is a legal duty to communicate information, (2) the 
nondisclosed information is known to the party failing to disclose, and (3) 
the nondisclosed information is material. 
Each of these elemenls is discussed below in relation to the facts of this case. 
Kelly's Duty To Communicate Information 
The determination of whether a legal duty exists falls to the court and is purely a 
legal question. Id. at 286. To properly answer the duty question, a court must understand 
the structure and dynamics of the relationship between the parties gives rise to the duty. 
Id. Resolution of this issue begins with an examination of the legal relationships between 
the parties followed by an analysis of the duties created by these relationships. Id. The 
Yazd court indicated: 
A relationship that is highly attenuated is less likely to be 
accompanied by a duty than one, for example, in which the parties are in 
privity of contract. Age, knowledge, influence, bargaining power, 
sophistication, and cognitive ability are but the more prominent among a 
multitude of circumstances that a court may consider in analyzing whether 
a legal duty is owed by one party to another. Where a disparity in one or 
2 
more of the circumstances distorts the balance between the parties in a 
relationship to the degree that one party is exposed to unreasonable risk, the 
law may intervene by creating a duty on the advantaged party to conduct 
itself in a manner that does not reward exploitation of its advantage. 
Legal duty, then, is the product of policy judgments applied to 
relationships. ("Duty is not sacrosanct in itself, but only an expression of 
the sum total of these considerations of policy which lead the law to say 
that the particular plaintiff is entitled to protection.") 
Id. (emphasis added and internal citations omitted) 
There is no question that Kelly was in privity of contract with Barber Brothers. 
Thus, a special relationship existed between Kelly and Barber Brothers. It is also good 
public policy to require those who trade vehicles as part of contractual transactions to act 
in good faith and disclose information in their possession that may have a material impact 
on the transaction. This is especially true when a party possess superior relevant 
information that is not readily available or apparent to the other party. 
This court has the authority to determine as a matter of law whether Kelly had a 
duty to disclose. The facts in this case support a finding that Kelly owed a legal duty to 
disclose relevant information he possessed about the transaction to Barber Brothers. 
Kelly Failed To Disclose Information To Barber Brothers 
In its opening brief, Barber Brothers set forth all of the trial testimony relating to 
Kelly. When Kelly entered into the contract with Barber Brothers, his testimony 
establishes the following: 1) Kelly knew the Dodge truck traded in to Barber Brothers 
had problems; 2) Kelly knew the Dodge truck had been chipped; 3) Kelly considered the 
chip to be of some risk to the Dodge truck and told Bronson so; 4) Kelly knew the engine 
in the Dodge truck had been replaced; 5) Kelly was a party to and the primary financial 
3 
support for the contract with Barber Brothers; and 6) Kelly did not think it was important, 
or that he had any responsibility to advise Barber Brothers about the facts he knew 
concerning the chip or the failure of the initial engine. 
At trial, there was competing testimony whether Kelly ever met directly with 
Barber Brothers. Kelly testified he did not. Kelly's testimony is contrary to his 
discovery responses wherein Kelly stated, "Defendant Kelly Foianini—present at the 
signing of the paperwork for the purchase of the new vehicle." R. 183, Interrogatory No. 
16. Kelly's testimony is also contradicted by the testimony of Barber Brother's employee 
Shawn Roybal who stated Kelly did meet with Barber Brothers. R. 483, page 167, line 
17. The trial court never made a finding on this issue. Kelly's duty to disclose, however, 
should be held to exist whether Kelly met directly with Barber Brothers or not. A party 
to a contract should not be able to evade a duty to disclose simply by avoiding contact 
with the other party to the contract. It is uncontested from the facts in this case that Kelly 
possessed information that he did not provide to Barber Brothers. 
The Information Kelly Failed To Disclose Was Material To The Contract 
The information that Kelly failed to disclose was material to the Barber Brothers 
contract. In the context of fraudulent concealment and fraudulent nondisclosure, to be 
"material" the nondisclosed information must be "important." Id at 289. The Yazi court 
expounded on the meaning of importance when it stated, "Importance, in turn, can be 
gauged by the degree to which the information could be expected to influence the 
judgment of a person buying property or assenting to a particular price." Id. 
4 
Obviously, the condition of the Dodge truck that was contractually traded to 
Barber Brothers influenced the amount of credit Barber Brothers was willing to grant in 
the Foianini transaction. The trial court in this case found that Barber Brothers relied on 
Branson's misrepresentations, half-truths, and active concealment that his Dodge truck 
was in proper working condition and had never been chipped. Barber Brothers also 
relied on the written warranty that none of the pollution control equipment, including the 
catalytic converter, had been removed. 
At bottom, Kelly possessed much, if not all of the information possessed by 
Bronson. The trial court found Branson's conduct in not disclosing or misrepresenting 
the information he possessed to Barber Brothers amounted to fraud. Kelly's conduct was 
substantially similar, and yet the trial court failed to determine Kelly's actions amounted 
to a fraudulent omission. Such a position is inconsistent. 
The facts of this case establish Kelly had a contractual relationship with Barber 
Brothers and therefore had a duty to disclose any material information which he 
possessed in relation to the contract. Kelly failed to do so. Consequently, the trial court 
erred when it failed to find Kelly liable for fraudulent concealment. Moreover, the trial 
court failed to enter appropriate findings to support its position that Kelly was merely a 
financial accommodator in this case. 
Where the trial court found Bronson was liable for fraud, it should have found 
Kelly liable as well. Both Bronson and Kelly defended in bad faith, and both Bronson 
and Kelly should be jointly and severally liable for Barber Brother's attorney fees and 
5 
costs due to the statutory bad faith defense in accordance with Utah Code Ann. § 78-27-
56. 
CONCLUSION 
Based upon the foregoing facts and legal argument, Barber Brothers requests that 
this court reverse the determination of the trial court that Kelly was neither liable for 
fraud nor the costs and attorney fees Barber Brothers incurred in association with the 
fraud action. When Utah law is applied to the facts of this case, it is established that 
Kelly fraudulently concealed information from Barber Brothers. The trial court should 
have found Kelly liable for his actions. Barber Brothers also requests an award of costs 
and fees associated with this appeal. 
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